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Dear Edward,  
 
POLICY AREA: COMMON AGRICULTURAL POLICY  
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT 
The Direct Payments to Farmers (Legislative Continuity) Act 2020 
The Direct Payments, Spirit Drinks and Wine (Amendment) Regulations 2020 
UK SI Defra reference AG 34 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers in relation to proposals within the legislative 
competence of the Scottish Parliament. 
 
This SI has 2 enabling powers, namely section 6(1) of the Direct Payments to Farmers 
(Legislative Continuity) Act 2020 for the direct payments provision and section 2(2) of the 
European Communities Act 1972 for the remaining spirit drinks and wine provisions. 
 
Please note I will only notify to the Scottish Parliament the direct payment provision in the SI. 
The other (spirit, drinks and wine) provisions in the proposed SI are made under            
section 2(2) of the European Communities Act 1972 are “business as usual” provisions to 
implement EU law, as opposed to EU deficiency provisions. Officials are currently reviewing 
the drafting of the spirit drinks and wine provisions to determine any devolved interest.  To 
the extent that there is any devolved interest in these provisions, they will be subject to the 
normal procedure for the exercise of section 2(2) powers by a Minister of the Crown in 
accordance with section 57(1) of the Scotland Act,  and are not therefore subject to 
notification for the purposes of the Withdrawal Act protocol. To the extent that there is 
devolved interest in these section 2(2) provisions,  I will inform the REC Committee of these 
under the Scotland  Act section 57(1) procedure prior to this SI being laid. 
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I will not, therefore, seek the approval of the Scottish Parliament in respect of these section 
2(2) provisions. Normal practice has been for the lead UK Minister to send a letter formally 
seeking Scottish Ministers’ consent to such provisions that affect devolved matters. We have 
asked Defra for this letter to be sent to us as soon as possible prior to the laying date for the 
SI. 
 
As regards the direct payments provision in the SI, the Direct Payments to Farmers 
(Legislative Continuity) Act 2020 requires that the Secretary of State must obtain the consent 
of Scottish Ministers before making the SI.   As has been the case for other direct payments 
instruments, we will notify this direct payments provision  in accordance with the  established 
protocol for the Withdrawal Act. 
 
I therefore attach a Notification of Intention to Consent in respect of the direct payments 
provision in the SI, with an annexed Summary document which sets out the details of the 
above SI which the UK Government propose to make and the reasons why I am content that 
Scottish devolved matters are to be included in this UK SI.  The SI is due to be made and 
laid on 10 December and will be subject to the negative procedure.    Please note, we are 
yet to have sight of the final SI and it is not available in the public domain at this stage. We 
will, in accordance with the protocol, confirm when the SI is made and laid and advise you as 
to whether the final SI is in keeping with the terms of the attached notification. 
 
I would be grateful if the Committee could please consider and respond to the Notification of 
Intention to Consent by 4 December,  since I need to respond to the UK Government’s 
consent request in time for the SI to be made and laid on the 10 December.  I apologise for 
the short notice and that the Committee will not have the full 28 days to consider the SI 
proposals in terms of the protocol, but timing is tight in this case as we only recently received 
the necessary information from the UK Government to enable us to make this notification. 
We asked the UK Government to delay the laying date to enable the full 28 day period but 
they explained that this would not be possible in this case as they needed the SI to be made 
and laid with adequate time for Westminster scrutiny, before the intended coming into force 
date. 
 
I am copying this letter to the Convenors of the Environment, Climate Change & Land 
Reform Committee and of the Delegated Powers and Law Reform Committee. 
 
I look forward to hearing from you further. 
 
Yours sincerely,  

 
FERGUS EWING 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
DIRECT PAYMENTS 
 
1. Name of the SI 
 
The Direct Payments, Spirit Drinks and Wine (Amendment) Regulations 2020 
 
2. A brief explanation of the law that the SI amends 
 
Section 1(1) of the Direct Payments to Farmers (Legislative Continuity) Act 2020 
(the “2020 Act”) ensured that the EU legislation governing the 2020 CAP direct 
payment schemes became domestic law on exit day. This was necessary as a 
consequence of Article 137 of the Withdrawal Agreement.  
 
On 16 January 2020 the Scottish Parliament approved the Legislative Consent 
Motion lodged by the Cabinet Secretary for the Rural Economy in respect of the 
2020 Act following the approval of the REC Committee the previous day. 
 
A number of SIs were made under the 2020 Act to ensure the operability of that 
body of retained EU law post-exit day. The 2020 Act therefore created a body of 
retained EU law which is distinct from the retained EU law that will be established 
by the 2018 Act at the end of the Implementation Period. 
 
The direct payment provision of the proposed SI (“SI”) will be made by the 
Secretary of State under the powers in section 6(1) of the 2020 Act, and will apply 
to Scotland.  That power enables such provision as is required as a consequence 
of the 2020 Act. Section 6(5) of the 2020 Act provides that the Secretary of State 
may only make regulations under section 6(1) with the consent of Scottish 
Ministers.  
 
The European Union Withdrawal (Consequential Modifications) (EU Exit) 
Regulations 2020, which have already been notified to the Parliament and are 
currently laid in draft before the UK Parliament, makes amendments to the 
European Union (Withdrawal) Act 2018 (“the Withdrawal Act”). Those Regulations 
insert a new  paragraph 2A into schedule 8 of the Withdrawal Act, with the effect 
that non-ambulatory references to retained EU law will be read as a reference to 
that law as it had effect on the  Implementation Period completion day.  The 
proposed SI makes provision in that respect. 
 
The other (spirit, drinks and wine) provisions in the proposed SI are made under 
section 2(2) of the European Communities Act 1972 .  Officials are currently 
reviewing the drafting of the Spirit Drinks and Wine provisions to determine any 
devolved interest. To the extent that these “business as usual” wine and spirit 
provisions contain devolved provisions, these will be dealt with under Scotland Act 
section 57(1) procedure.  
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3. Summary of the proposals  
 
The  direct payments provision in the proposed SI is required in order to adjust 
new paragraph 2A of the Withdrawal Act in order to ensure that it differentiates 
between non-ambulatory references in: 
  
(a)    general retained EU law, as to be retained on IP completion day by virtue of 
section 3 of the Withdrawal Act, and  
 
(b)    EU direct payments law, as retained on exit day by virtue of section 1 of the 
2020 Act or in SIs made under that Act.  
 
In respect of non-ambulatory references in direct payments law, the proposed SI 
will carve out those references from the effect of new paragraph 2A, so that they 
will continue to be read as they should as references to that law as it had effect on 
exit day. 
 
Articles 21(a) and 25 of the Direct Payments Regulation (EU Regulation 
1307/2013) provide an example of non-ambulatory references affected by the 
change in these Regulations. 
 
There are references in those Articles to provisions in EU law as they had effect 
immediately before exit day.  Those references would, but for the change in these 
Regulations, be read as a reference to the law as it had effect immediately before 
IP completion day. 
 
The proposed SI  does not make policy changes to direct payment rules. Instead, 
the proposed SI ensures that the law will have effect as intended, and will on that 
basis have no noticeable impacts on the ground for farmers. 
 
4. An explanation of why the change is considered necessary 
 
The proposed changes are considered to be necessary to ensure that the non-
ambulatory references in direct payments legislation continue to operate with 
reference to exit day, as they have done during the claim year 2020.   
 
5. Scottish Government categorisation of significance of proposals 
 
The Scottish Government considers that the proposed SI falls within Category A, 
as the changes are minor and technical in nature and policy change is being 
avoided to preserve the current status quo.   
 
6. Impact on devolved areas 
 
The Scottish Government agree that the changes in the proposed SI are a 
pragmatic way of  making necessary  amendments under the 2020 Act to ensure 
the  direct payments legislation can continue to operate effectively .  
 
The proposed SI respects the current devolution settlement as it is subject to the 
consent of the Scottish Ministers.  
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No  impact on business, charities or voluntary bodies or the public sector is 
anticipated. Beneficiaries will continue to receive direct payments similarly to 
before EU exit. 
 
7. Summary of stakeholder engagement/consultation 
 
The proposed  SI has not been subject to formal consultation because it aims to 
retain the status quo for the direct payments 2020 claim year, makes no 
substantive policy changes and is technical in nature.  
 
8. A note of other impact assessments, (if available) 
 
An impact assessment has not been carried out in relation to these regulations as 
they are aimed at preserving the effect of the current direct payments regulatory 
regimes. 
 
9. Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
The Scottish Ministers believe that the amendment is needed in order to remove a 
risk to the cohesive regulatory framework for direct payments.  
 
This would cause problems for stakeholders as it would risk confusion and 
inconsistency in the interpretation of retained EU law, at a time when they need as 
much clarity as is possible. 
 
The Scottish Ministers therefore propose to give consent to the proposed SI.  
 
The approach set out in the proposed SI is realistic, achievable and minimises the 
risk of immediate disruption. The Scottish Ministers believe that, in the 
circumstances, consenting to the proposed SI would be the most effective way to 
help ensure a clear and consistent statute book. 
 
The Scottish Government has worked constructively with the UK Government and 
the other Devolved Administrations and, in light of that, is satisfied that the 
proposed amendments to the applicable legislation will ensure that it continues to 
operate effectively. 
 
The Scottish Ministers consider that it is appropriate such provisions relating to the 
interpretation of references within retained EU law to be made on a UK-wide basis 
by the UK Government. This makes the best use of limited resources, and reduces 
the risk of conflicting provisions being produced by UK administrations that could 
result in confusion.  
 
 
10.  Intended laying date (if known) of instruments likely to arise 
 
It is intended that the proposed SI will be made under the negative procedure, and 
laid at Westminster on the 10 December 2020.   
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11. Does the Scottish Parliament have 28 days to scrutinise? 
 
We regret that it will not be possible in this case for scrutiny to take place for the 
full 28 day period.  
 
Timing is tight in this case as we only recently received the necessary information 
from the UK Government to enable us to make this notification.  
 
We asked the UK Government to delay the laying date to enable the full 28 day 
period. But they explained that this would not be possible in this case as they 
needed the SI to be made and laid with adequate time for Westminster scrutiny, 
before the intended coming into force date.  
 
12.  Information about any time dependency associated with the proposal 
 
See above as explained in clause 11. 
 
 
13.  Are there any broader governance issues in relation to this proposal, 
and how will these be regulated and monitored post-withdrawal?  
 
No   
 
14.  Any significant financial implications? 
 
The Proposed SI is not expected to have any significant financial implications for 
stakeholders in Scotland. 
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